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ABSTRACT

This study is the second part of the article entitled: Analysis of the Causes of Conflicts at Uni-
versities and Alternative Methods of Resolving Them. Part I: Mediation in Academic Disputes. The
first part analyzes the causes of conflicts at universities and the basic alternative method of solving
them — mediation. The second part focuses on the issue of academic disputes in the context of the court
proceeding, and discusses the institutions of the academic ombudsman, arbitration in academic disputes
and mixed methods, in particular the Office of Independent Adjudicator. Due to the changing expecta-
tions of students towards universities, contractual nature of these relations, increased number of court
proceedings brought against universities or anticipation of such an increase, as well as the development
of ADR methods in various fields, universities around the world started to look for new ways of solving
academic disputes that would protect the independence of universities and at the same time fulfill an
educational function. ADR methods such as mediation, ombudsman or arbitration may effectively re-
place or supplement insufficient internal procedures, as well as court proceedings characterized by high
costs, lengthy procedures and formalism. These methods are better adapted to the nature of the academic
community, take into account the voice of the participants, give them the opportunity to influence the
proceeding and outcome of the dispute, ensure the equality of the parties. They also fulfill educational
purposes, especially in disputes involving students, as they give the possibility of ending the dispute
through dialogue and taking into account the point of view of the other party.
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INTRODUCTION

This study is the second part of the article entitled: Analysis of the Causes of
Conflicts at Universities and Alternative Methods of Resolving Them. The first
part analyzes the causes of conflicts at modern universities, as well as mediation
as the basic method of resolving disputes in academia.! The first part of the study
concludes that an increasing number of conflicts can be observed at universities.
The changing role of universities, the complexity of the academic community,
as well as global crises and challenges in the 21% century make universities the
“conflict laboratories”. The growing number of conflicts and, as a consequence,
the increasing number of complaints and litigation against universities have caused
universities all over the world to seek new ways of resolving disputes that would
protect their independence from court interference and introduce the procedures
that are consistent with the mission of universities and their educational function.

The most frequently used alternative methods of solving and settling disputes
at universities are mediation and the institution of ombudsman. Analysis of me-
diation, discussed in the first part of the article, shows that this method brings
many benefits to both the university and members of its community, as well as
fulfilling the university’s mission to educate a future generation of professionals
in tolerance, to teach dialogue and respect for the views of others. Observation of
the application of mediation at universities also leads to the conclusion that it is no
uniform method, it is applied randomly, and that systemic approaches to conflict
resolution are used only at some universities in selected countries. The prevalence
of the use of mediation in an academic context depends on such factors as: the level
of development and popularity of mediation in a given country; convincing the
university administration of the effectiveness and legitimacy of using this method
in university disputes; involvement of members of the academic community in
promoting mediation at the university; and formal factors such as laws, statutes or
regulations that regulate the use of mediation at universities.

The second part of the article analyzes the reasons for judicial deference from
academic disputes, as well as other alternative dispute resolution methods applica-
ble to academic disputes, including academic ombudsman, arbitration and mixed
forms, of which the Office of Independent Adjudicator in England and Wales is the
most prominent example. Due to the scope of the study, it is not possible to discuss
in detail all alternative dispute resolution mechanisms at universities, therefore,
the selection criterion for the analysis was the universality of the ADR method, as
well as its innovability and applicability in different countries notwithstanding the

' E. Gmurzynska, Analysis of the Causes of Conflicts at Universities and Alternative Methods

of Resolving Them. Part I: Mediation in Academic Disputes, ,,Studia Iuridica Lublinensia” 2021,
vol. 30(1).
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legal system. The extensive issue of the disciplinary and grievance proceedings at
the universities was omitted since this topic may be the subject of separate studies
and analyzes.

FACTORS WHICH INFLUENCE THE APPROACH OF COURTS TO THE
ACADEMIC DISPUTE

In order to consider the application of various alternative methods of conflict
resolution in academic disputes, it is important to analyze the relationship between
universities and the judiciary in the context of resolving these disputes by the courts.
Universities have always been characterized by autonomy, freedom of expression
and academic independence. While these principles mainly concern the freedom
of'academics and students to teach, study, acquire and expand knowledge, conduct
research without undue interference or restrictions by restrictions imposed by law,
institutional regulations or public pressure, they also shall be viewed as the free-
dom to organize universities’ own faculties, control admissions and set graduation
standards.? The autonomy of universities in this sense is also expressed in relations
with the judiciary, which has traditionally rarely controlled and interfered in univer-
sity decisions, especially those concerning academic freedom and independence.?

1. In loco parentis doctrine

For many centuries, the relationship between universities and the administration
of justice has been influenced by the doctrine of in loco parentis, which means
precisely “in the place of the parent”. This doctrine concerns the legal responsibility
of a person or an organization for another person.* The principle of in loco parentis
was established in English common law, although its traces can be found in Roman
law. It was applied at the oldest universities in Europe and the United States, and
from this principle the right of the university to act in the interest of students was

2 Academic freedom, [in:] Encyclopedia Britannica, www.britannica.com/topic/academic-free-
dom [access: 9.02.2021].

3 About definition and discussion on academic freedom see generally Academic Freedom, ed.
J. Lacky, Oxford 2018; The Declaration on Academic Freedom and Autonomy of Institutions of
Higher Education, Lima, 10 September 1988, http://ace.ucv.ro/pdf/lima.pdf [access: 10.03.2021];
Wolnos¢ akademicka. Materialy Poznanskiego Centrum Praw Cztowieka, ed. M. Piechowiak, no. 3,
Poznan 1993.

4 T. Stoehr, Letting the Legislature Decide: Why the Court’s Use of in Loco Parentis Ought
to Be Praised, Not Condemned, “Brigham Young University Law Review” 2011, no. 5, p. 1698 ff.
Describing the origin of this principle, the author notes that “[the father] may also delegate part of
his parental authority, during his life, to the tutor or the school master of his child: who is then in
loco parentis and has such a portion of the power of the parent committed to his charge” (ibidem).
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derived, but also the introduction of rules, principles or penalties against them.’
Although, as T. Stoehr points out, at European universities, this rule was mainly
used to “limit and correct” certain unwanted student behaviors, in the United States
it was used much more widely by universities.®

Because of the nature of this doctrine, it was applied at universities, which had
practically unlimited powers to handle and deal with most of the matters includ-
ing conflicts at their 4/ma Mater. Thus, outside control by courts was virtually
excluded. Before the student movement in the 1960s, which, among other things,
postulated an increase in the rights of students, many restrictions on the personal
lives of students derived from this principle, e.g., women had to be in dormitories
before 10 p.m., the dormitories were divided into male and female, some students,
although this mainly concerned female students, could be expelled from the univer-
sity for immoral behavior. On the basis of the in loco parentis doctrine freedom of
speech, demonstrations, criticism of the university or other campus activities were
restricted, and penalties were imposed in the form of expulsion from the university,
submission of the student to military service or other less severe penalties.’

This doctrine, the resulting restrictions and lack of outside control were heavily
criticized and, as a result, limited after the protests. In Europe, the newly established
public and private universities in the 1970s no longer applied this doctrine. In the
United States, on the other hand, the 1961 case of Dixon v. Alabama was the begin-
ning of the end of this doctrine at American universities. The United States Court
of Appeal, in this case, stated that a student cannot be removed from the university
without a proper trial.® As the analysis of the first part of this study points out, for
a long period up until the mid-20™ century, universities, based their relations with
students on a power-based strategy, and this approach resulted, among others, from
the doctrine in loco parentis.’

5 R.C. Conrath, In Loco Parentis: Recent Developments in this Legal Doctrine as Applied to
the University-Student Relationship in the United States of America 1965—75, Dissertation submitted
to the Kent State University Graduate School of Education, June 1996, p. 11.

¢ T. Stoehr, Letting the Legislature Decide..., p. 1695.

7 European Schools Enforce Loco Parentis’ Doctrine, 21 September 1968, https://idnc.library.
illinois.edu/?a=d&d=DIL19680921.2.19&e=------- en-20--1--img-txIN--------- 9 [access: 10.01.2021].

8 See generally W. Van Alstyne, The Student as University Resident, “Denver Law Journal”
1968, vol. 45(591).

° E. Gmurzynska, op. cit., pp. 71-72.
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2. Non-interference of courts in academic freedom
2.1. Judicial deference doctrine

Another doctrine which influenced the relations between the academy and
the judiciary is the principle of non-interference in academic affairs and conflicts,
which in common law countries is referred to as the doctrine of judicial deference.
Judicial deference refers to the situations when the courts have the authority to make
a decision but they choose not to and transfer their competence to deal with certain
maters to another body, which is according to courts more appropriate.!® Courts
can defer to the executive, legislative or other bodies when they are convinced that
the decision of other institutions is more competent.

Supporters of application of that doctrine express the opinion that the tradition
of refraining from interfering in academic disputes is not only centuries-old, thus
strongly rooted in academic freedom and autonomy, but also is an expression of
respect for the independence to manage a university and the unique role of univer-
sities in carrying out a research and educational mission. Additionally, they claim
that judges lack expertise to rule on academic matters, which the judges themselves
confirmed." The doctrine of judicial deference in practice means that courts tradi-
tionally exercise caution when asked to intervene in the internal affairs of higher
education institutions.!?> Some authors take a different view, however, believing
that refraining from interfering in academic affairs had a strong justification a few
decades ago, when lawsuits against universities were rare and universities were
treated like ivory towers, but nowadays, in the era of protecting individual rights
derived from human rights and constitutions, such an approach must be consigned
to the past."

2.2. Evolution of the judicial deference doctrine in the United States

The changing attitude of courts to academic disputes can be illustrated by the
approach of the courts in the United States toward academic disputes. The courts,
recognizing and reaffirming the principle of university freedom and independence,
have consequently decided that the university itself will best pursue the principle of

10" See generally A. Bamzai, The Origins of Judicial Deference to Executive Interpretation, ‘“Yale
Law Journal” 2016-2017, vol. 126(4).

1" R.M. O’Neil, Judicial Deference to Academic Decisions: An Outmoded Concept, “Journal of
College and University Law” 2010, vol. 36(727), p. 730.

12 T. Leas, Academic abstention, [in:] Encyclopedia of Law and Higher Education, ed. Ch.J.
Russo, Los Angeles 2010, p. 1.

3 R.M. O’Neil, op. cit., p. 730.
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“getting to the truth” in employment and student disputes.'* The courts rule that the
knowledge and skills of staff working at universities are particularly predisposed to
solving academic disputes.'® Applying the judicial deference doctrine in academic
settings that particularly encroach on academic discretion resulted in the application
by courts of the principle described as the “academic absence”.'® It means that the
court shall refrain from interfering in the decisions of the university administration,
councils or senates unless their decision constitutes an abuse of law, is irrational
or violates the constitutional or fundamental rights.'” The courts have found that
they lack the competence to monitor the behavior of academic bodies and should
therefore refrain from ruling. This direction was confirmed by the Chief Justice of
the Supreme Court W.H. Rehnquist in 1978, who stated that “courts are particularly
ill-equipped to evaluate academic performance”.'®

In the 1970s, there was a partial retreat from the courts’ restraint in interfering
with academic independence. In many cases, particularly those concerning fun-
damental rights, sexual harassment or discrimination, courts found out that their
interference was justified. However, there was an unfounded doubt that once the
judiciary was allowed to become involved in the affairs of the university, it would
extend to other areas of academic life, including typically academic matters such as
the awarding of degrees, the evaluation of academics or students.'” This concern led

14 Ibidem.

15 T. Leas, Higher Education, the Courts and the ‘Doctrine’ of Academic Abstention, “Journal
of Law and Education” 1991, vol. 20(2), p. 135 ff.; D.L. Dagley, C.A. Veir, Subverting the Academic
Abstention Doctrine in Teacher Evaluation: How School Reform Legislation Defeats Itself, “Brigham
Young University Education and Law Journal” 2002, no. 1, pp. 1-3.

16 'W.P. Marshall, Abstention, Separation of Powers, and Recasting the Meaning of Judicial
Restraint, “Northwestern University School” 2013, vol. 107(2), p. 882. The doctrine of academic
abstention derives from the doctrine of abstention used by federal courts that refrain from or delay
such a decision with respect to states or state law until the matter is resolved in the state courts.

7 Wynne v. Tufts U. Sch. of Med., 932 F.2d 19 (1st Cir.), 1991. See an overview of all court
cases concerning the doctrine of academic abstention in R.B. Standler, Academic Abstention in the
USA — List of Casusy, 25 April 2011, www.rbs2.com/AcadAbst2.pdf [access: 10.01.2021]. For a wider
discussion on the academic doctrine of abstention, see T. Leas, Leas, Evolution of the Doctrine of
Academic Abstention in American Jurisprudence, Paper presented at the Annual Meeting of the
American Educational Research Association, Chicago, 6 April 1991, https:/files.eric.ed.gov/fulltext/
ED330280.pdf [access: 10.01.2021].

18 Board of Curators, Univ. of Missouri v. Horowitz, 435 U.S. 78 (1978).

19 M. Hutter, Conflict Resolution and Litigation Rising in Higher Education: What Gives?, Novem-
ber 2000, www.mediate.com/articles/hutter.cfm [access: 10.01.2021]; A. Keshner, At least 100 lawsuits
have been filed by students seeking college refunds — and they open some thorny questions, 22 May 2020,
www.marketwatch.com/story/unprecedented-lawsuits-from-students-suing-colleges-amid-the-corona-
virus-outbreak-raise-3-thorny-questions-for-higher-education-2020-05-21 [access: 10.01.2021]. The
lawsuits concerning the tuition refund in connection with the deterioration of the quality of education
due to the pandemic are now being brought before the courts. At the moment, it is not yet clear whether
the courts will consider these disputes, as they have historically been reluctant to enter into the sphere
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the Supreme Court in the 2003 case Grutter v. Bollinger, to uphold the principle of
“academic absence” by a 5:4 vote and to rule that considering, among many other
factors, the race of the applicant in the admission process is an acceptable practice
of the University of Michigan Law School. Justice S. Day O’Connor, writing on
behalf of the majority, argued that the “educational autonomy” and the “compelling
interest in attaining a diverse student body” is a sufficient counterbalance to the sim-
ple prohibition of the use of race to distribute remuneration to public institutions.?

2.3. Judicial deference from academic matters in Poland

For comparison, the analysis of judgements of courts in Poland, which inter-
estingly quite rarely adjudicate in cases in which a university is a party, illustrates
in those few cases submitted, the respect for academic autonomy and respect for
a judicial non-interference in academic matters. Such cases concerned, e.g., the
organization of elections at the university,”' candidates for new positions at the
university,” as well as conducting examinations and evaluation.”

In one of the controversies, a candidate for the rector of a tech university claimed
that his right to equal and lawful treatment had been violated. The plaintiff argued
that the current rector had used his position to secure more favorable conditions
in order to win the election and violated the applicable regulations. The Court of
Appeal in Szczecin, in its judgement of 15 May 2018 (III APa 25/17), did not
interfere in the election process at the university and ruled that the organization
of elections at the university falls within the scope of the university’s autonomy
guaranteed by the Constitution.

In another case, the claimant filed a lawsuit against the university, in which she
alleged that the university had wrongly failed to consider her for a tenure position
because she had not submitted the documents required by the university, as a result
of which the university did not consider her candidacy. The Court of Appeal over-
ruled the judgement of the District Court which agreed with the claimant, on the
ground that imposing requirements for candidates for new positions is within the
autonomy of the university. The Supreme Court, in its judgement of 10 May 2012

of university decisions. See W.C. Warters, The History of Campus Mediation Systems: Research and
Practice, “Georgia State University College of Law Reading Room” 1999, p. 9.

20 S. Fish, The Rise and Fall of Academic Abstention, “New York Times” 2009 (12 October),
https://opinionator.blogs.nytimes.com/2009/10/12/the-rise-and-fall-of-academic-abstinence [access:
10.01.2021].

2 Judgement of the Court of Appeal in Szczecin of 15 May 2018, III APa 25/17, LEX
no. 2531861.

2 Judgement of the Supreme Court of 10 May 2012, II PK 199/11, LEX no. 1226834.

2 Decision of the Voivodeship Administrative Court in Gliwice of 11 March 2019, IV SA/Gl
129/19.
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(I PK 199/11), shared the view of the Court of Appeal, stating that in its opinion
the defendant was entitled to impose upon the applicant the requirements specified
in the statutory provisions.

In one case concerning the autonomy of the university, the court dealt with
the issue of the jurisdiction of administrative courts with regard to the complaint
brought by a student against the decision of the university chancellor informing
the student about the lack of irregularities in the retake examination and failing the
course because of obtaining an insufficient number of points in order to pass. The
Voivodeship Administrative Court in Gliwice, in its decision of 11 March 2019
(IV SA/GI 129/19), dismissed the complaint and stated that issues related to the
autonomy of universities, which does not fall within the jurisdiction of adminis-
trative courts.

However, the Polish courts decided also about the limits of university auton-
omy. In a case in which the university introduced requirements for admission, the
Supreme Administrative Court decided that the autonomy of the university does
not mean complete freedom in shaping the rights and obligations of the applicants
for admission to the university.* The university is autonomous in its activities, but
on the terms specified in the law. The university may not introduce in its internal
regulations the requirements which are not provided for in the law.

3. Internal university procedures to resolve conflicts —
the institution of visitor

Unlike the United States, where the departure from the in loco parentis doctrine
and judicial deference doctrine resulted recently in many lawsuits being brought
in the courts, there are examples of universities in different countries where, even
until very recently, it was uncommon for students to bring cases to courts against
their universities, especially in cases involving academic discretion and evalua-
tion. The reasons for this situation are varied and they include: low interference of
universities in the private life and behavior of students; treating the university as
a community and not as a service provider; the belief that since education is free,
students do not have the right to make too high demands from universities; the
consistent refraining of courts from interfering in academic freedom. In addition,
an important reason for the limited number of cases in the courts in some countries
was also the tradition of resolving academic disputes within university internal
structures, which was also an expression of the autonomy of universities.

In England, at the universities of Oxford and Cambridge, and, following their
example, in Ireland, Canada, Australia, and New Zealand, a “visitor” institution

2 See judgement of the Supreme Administrative Court of 19 October 2016, T OSK 302/163.
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developed.” The visitor traditionally handled resolution of most disputes at the
universities. The visitor was a neutral third party that came from outside of the
university structures and settled disputes instead of the courts.? Already in medieval
England, the visitor was the external supervisor of many autonomous institutions,
including universities, most often appointed on behalf of a church or other charitable
institution. Historically, he had the exclusive right to settle all internal disputes at
universities with the participation of academic staff and students. His right derived
from the fact that he was appointed by the founder of the university, who created
its charter and had the right to interpret the charter and resolve disputes without
any outside interference of the courts. The visitor could also control the university
as an outside and neutral person and check whether the university adhered to these
rules. In many institutions, such as hospitals or churches the role of the visitors was
ceremonial, although they could be asked for advice by the supervised institution.
At the universities, however, the visitor had a very real and practical function and
was responsible for resolving disputes between the institution and its members as
a substitute for the courts. This was one of the reasons why the courts limited their
powers to interfere in academic disputes.

In England, the competence of a visitor to settle university disputes has been
confirmed in numerous court cases since Philips v. Bury in 1694. In addition, in
the Varma v. HRH Duke of Kent case, a rule has been established that visitors are
not obliged to accept a certain form of procedure and their decisions are final. This
confirmed their broad legitimacy for both the resolution of academic disputes and
the choice of procedures used.?” Currently, in England and Wales, academic disputes
are resolved by the Office of Independent Adjudicator (OIA), which was estab-
lished in 2004 at a central level. The OIA resolve complaints and disputes brought
by students from all universities in England and Wales. The OIA has replaced the

% F.N. Dutile, Law, Governance, and Academic and Disciplinary Decisions in Australian Uni-
versities: An American Perspective, “Arizona Journal of International and Comparative Law” 1996,
vol. 13(69), p. 42.

% Ibidem.

27 The exclusive jurisdiction of visitors, and not of the courts, to make such internal arrange-
ments has been established by a consistent jurisprudence in the following cases: Philips v. Bury
(1694); Shower PC 35,(1694) 1 ER 24, [1694] EngR 11 (1 January 1694); Bracken v. Visitors of the
College of William & Mary, 3 Call (7 Va) 573 (1790); Thomas v. University of Bradford, [1987] AC
795 (HL); R v. Visitor of the University of Hull, ex p Page [1993], AC 682, [1992] UKHL 12 (3 De-
cember 1992); R (Varma) v. HRH Duke of Kent, [2004] EWHC 1705 (Admin) (16 July 2004). See
E. O’Dell, Judicial review and exclusive jurisdiction of Visitors, 9 June 2015, www.cearta.ie/2015/06/
judicial-review-and-the-exclusive-jurisdiction-of-university-visitors [access: 10.01.2021]. Moreover,
this institution operates in Ireland, Australia and Canada. For example, in Ireland visitors are the
appellate bodies from the internal decisions of the university administration. In such cases, visitors
consider the case from the beginning and formulate their own decisions (see R v. Visitors to the Inns
of Court, ex p Calder & Persaud [1994]; QB 1, [1993] 2 All ER 876).
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historic institution of visitor operating at the universities and resolving the cases
against the universities and even nowadays very rarely brought before the courts.

Until recently, in Scotland, the number of cases brought to courts by students from
all Scottish universities did not exceed just a few over several years. As such, these
universities did not even employ full-time lawyers.?® F.N. Dutile gives many reasons
why there is little judicial interference at Scottish universities.”” According to this
author, universities do not interfere in the moral sphere of student life, as well in their
behavior off-campus. For this reason, there are not many cases concerning private
life of students. In addition, there is a strong tradition at the Scottish universities to
resolve the disputes internally, e.g. through university court, rectorial court (although
no English visitor institution has been established in Scotland), as well as deference
by courts from the academic matters.*® Students also believe that since education is
free, they should not speak out against universities, but accept what is given to them.?!

For similar reasons, in Australia, students bring cases to court extremely rarely.
For example, in the last decade of the 20™ century, only five cases from all Australian
universities were brought to the courts.* As in many countries, this situation results
from various factors, such as: the use of internal processes to resolve disputes, the
tendency to settle matters within the community, the judicial respect for the decisions
of universities or comprehending the university as a community.* At Australian uni-
versities, the role of visitors should be particularly emphasized, whose jurisdiction
to settle disputes was practically exclusive and they could resolve and adjudicate
any matters relating to the university, including the award of compensation or costs
reimbursement.?* Visitors replaced the courts almost entirely, however they have
an obligation to act “in accordance with their historic mandate and to balance the
interests of the individual with the interests of the university”.3*> From the end of the

2 F.N. Dutile, Law and Governance Affecting the Resolution of Academic and Disciplinary
Disputes at Scottish Universities: An American Perspective, “Arizona Journal of International and
Comparative Law” 1997, vol. 14(1), p. 38. As the author reports, since 1950 only seven cases related
to students and disciplinary proceedings were brought before the courts, and only in four cases the
students disagreed with the decision of the university administration. The author also cites statistics
from the University of Aberdeen in Scotland, where only one civil case has recently been brought to
court. At the universities of Edinburgh and Glasgow, there is basically no case brought by the student
against the university.

2 Ibidem, p. 48.

30 Ibidem, p. 57.

U Ibidem, p. 59.

32 [bidem, p. 99.

33 Ibidem, p. 116.

3% Ibidem, p. 82.

35 R.J. Sadler, The University Visitor: Visitorial Precedent and Procedure in Australia, “Universi-
ty of Tasmania Law Review” 1981, vol. 7(2-3), p. 19. Visitors, consistent with their historic mandate,
have attempted to balance the interests of the individuals against the welfare of the university.
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1980s, their jurisdiction was limited, e.g. cases concerning contractual relations be-
tween students and universities were excluded from the scope of their involvement.
Although at some universities visitors still play an important role in resolving disputes
and issue binding decisions, their role is now more problematic and unclear, and they
have been replaced partially by the institution of academic ombudsman.*®

In Ireland, under the 1997 University Act, the visitor is appointed by a higher
education institution and if such institution does not appoint him, then he is ap-
pointed by the competent minister from among the higher courts judges or from
retired Supreme Court judges. In addition, under Article 20 of the Act, the minister
in charge may, if he considers that the actions of the university are contrary to
the law, require the visitor to clarify the matter, and the visitor has the authority
to conduct an investigation, and may request the university to clarify and present
documents and report to the minister.”’

At Canadian universities, on the other hand, visitors deal with disciplinary
matters. To date, the Canadian courts have respected the exclusive jurisdiction of
visitors to resolve academic disputes if procedural fairness has been provided in
settling or resolving these disputes. For example, students may bring cases to the
visitor’s attention regarding their grades, and the courts do not interfere in these
decisions but merely examine issues of fair procedure.’® In recent years, Cana-
dian students have started bringing cases in courts based on non-performance or
improper performance of various contracts signed by students with universities. So
far the courts have consistently ruled that they will refrain from judicial interference
to decide on all “academic matters”, and the court’s consideration of the case is
not contingent upon whether or not the decision was justified, but only whether the
procedure applied was appropriate.*® However, in Canada, modern universities are

36 F.N. Dutile, Law, Governance and Academic and Disciplinary Decisions..., p. 80. For example,
the visitor at the University of Tasmania has very broad prerogatives and full decision-making and
“wields the authority, as he or she thinks fit, to do all things pertaining to that office”.

37 University Act, 1997, www.irishstatutebook.ie/eli/1997/act/24/enacted/en/html [access:
10.01.2021].

38 C.B. Lewis, Procedural Fairness and University Students: England and Canada Compared,
“Dalhousie Law Journal” 1985, vol. 9(2). In one frequently cited case, McKinney v. University of
Guelph, [1990] 3 S.C.R. 229, the Canadian Supreme Court stated: “The universities are legally autono-
mous. They are not organs of government even though their scope of action is limited either by regulation
or because of their dependence on government funds. Each has its own governing body, manages its own
affairs, allocates its funds and pursues its own goals within the legislated limitations of its incorporation.
Each is its own master with respect to the employment of professors. The government has no legal power
to control them. Their legal autonomy is fully buttressed by their traditional position in society”.

% For example, a case where a student was insulted by an academic teacher has been found
by the court not to belong to “academic issues”. In such cases, the court may decide a civil action
and will not withhold its decision. See A. Sain, Court of Queen’s Bench Clarifies Law on Academic
Disputes in Al-Bakkal V. De Vries, 2016 MBOB 45, 25 January 2017, www.tdslaw.com/resource/
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moving away from the principle of the visitor’s exclusive jurisdiction to resolve
university disputes because they are often appointed by the universities themselves,
and external scrutiny is therefore necessary.

4. Change in the relationship between higher education
institutions and students

As follows from the first part of this study, for a long time, until the mid-20"
century, higher education institutions based their relations with members of the
academic community, mainly with students on their power and authority (power-
-based approach) and this approach was coming from the application of in loco
parentis doctrine.* At modern universities, there has been a change in relations
between universities and students. Nowadays, the university no longer acts in loco
parentis in relation to students and their relationship is more similar to those be-
tween consumers and service providers, so a dissatisfied student is more inclined
to take formal action against his university.*! For decades or even centuries in loco
parentis doctrine was applied, which significantly limited students’ rights as well
as their ability to sue A/ma Mater. At present, students are not only consumers but
are also subjects of constitutional law. This significantly limited the possibility for
universities to interfere with their rights, and consequently increased the role of
the courts in those cases where universities violate constitutional rights such as
discrimination, freedom of speech, the right of assembly or the right to a fair trial.**

The increase in the number of grievance or complaint procedures as well as
lawsuits against universities, that previously was simply not possible, was caused,
among other things, by the activism of students in the 1970s, the increase in aware-
ness of their fundamental rights, the introduction of minority rights and gender
equality. This phenomenon was known as the “due process explosion”.** These
changes and the introduction of appropriate procedures also gave students the op-
portunity to verify and correct the universities’ activities by bringing cases to the
courts.* Moreover, the change of the relationship between universities and students

court-of-queens-bench-clarifies-law-on-academic-disputes-in-al-bakkal-v-de-vries-2016-mbqb-45
[access: 10.01.2021]; C.B. Lewis, op. cit.

40 W.L. Ury, J.M. Brett, S.B. Goldberg, Getting Disputes Resolved: The Strategic Use of Interests,
Rights, and Power to Resolve Disputes, San Francisco 1993, pp. 8-19.

4 K.B. Malear, The Contractual Relationship Between Student and Institution: Disciplinary,
Academic, and Consumer Contexts, “Journal of College and University Law” 2003, vol. 30(175),
p- 175.

4 R.D. Bickel, P.F. Lake, The Rights and Responsibilities of the Modern University: Who As-
sumes the Risk of College Live, Durham 1999, p. 105.

$ W.C. Warters, The History of Campus Mediation Systems..., p. 9.

4 E. Gmurzynska, op. cit., p. 72.
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to a consumer-supplier-like relationship may result in bringing the matter to the
courts by the students who are dissatisfied with the decisions of the university ad-
ministration. As a consequence, the approach of the university toward members of
the academic community changed from power-based to right-based.* According to
those involved in academic education, this approach changes with the introduction
of tuition fees and increasing the cost of education, and students increasingly make
demands on universities to provide good-quality educational services.*® They view
relations with universities as contractual and consider themselves as consumers.
This approach causes the increase of the expectations of universities and, conse-
quently, bringing cases to court.*” At the same time, such tendencies are reinforced
by strong competition in the labor market. Commenting on the increase in the
number of cases against universities, R. Ryor noted that the era of “collegiality” at
universities turned into an era of “responsibility”.*

Although the courts continue to be cautious when interfering with academic
decisions concerning in particular “academic matters”, which include academic
judgements they more often make decisions in cases where constitutional or hu-
man rights are involved. In the last few decades, there has been an expansion in
the number of lawsuits against universities, which, to counter this trend, started to
introduce and apply alternative dispute resolution methods in academic disputes.*’
Due to the fact that students are more aware of their rights and want to enforce them,
it can be assumed that the number of disputes with the participation of students,
as well as employees, will increase even in those countries where customarily the
number of complaints and court cases were very random. Therefore alternative
dispute resolution methods, which aim to resolve disputes at an early stage, to pre-
vent and de-escalate conflict are strongly considered as a tool to manage disputes at
universities and an alternative to litigation. As a consequence, this direction caused
another change in the relation between universities and members of the academic
community — to those based on interests (interest-based approach).

4 A. Gajda, The Trials of Academe: The New Era of Campus Litigation, Cambridge—London
2009, p. 53 ff.

4 FN. Dutile, Law, Governance, and Academic and Disciplinary Decisions..., p. 40.

47 As W.C. Warters (The History of Campus Mediation Systems..., p. 9) notes, both the increase
in the number of lawsuits against universities and the legal services widely offered to students on
campus, and the introduction of insurance for academics, are evidence of a change in thinking about
universities.

4 R. Ryor, Who Killed Collegiality, “Change: The Magazine of Higher Learning” 1978,
vol. 10(6).

4 C.W. Burnett, W.L. Matthews Jr, The Legalistic Culture in American Higher Education,
“College and University” 1982, vol. 57, pp. 197-207.
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INSTITUTION OF OMBUDSMAN/ACADEMIC OMBUDSMAN
1. Emergence of the ombudsman institution

The institution of the ombudsman was originally developed in the Scandina-
vian countries. It was first established in the Swedish constitution of 1809 and its
main purpose was to control the administration. Originally his duties were aimed
to “supervise the observance of laws and statutes” and to investigate allegations
towards those who hold official positions and prosecute those who committed un-
lawful acts or neglected their duties. As time passed the ombudsman became less
of an investigator and prosecutor and became more “citizen defender”.*® Following
the Swedish institution, the ombudsman was introduced first in other Scandina-
vian countries and then in other European countries, primarily in the second half
of the 20™ century.”! The office of the ombudsman, often referred to as the human
rights defender or civil rights ombudsman currently exists in over 110 countries
on different continents. In Europe, it has not been created only in Belarus. Within
the European Union, there is also a European Ombudsman.>

The office of the ombudsman is independent and is clearly separated from the
executive and the judiciary, often linked to the parliament by the way it is appoint-
ed. The institution of the ombudsman understood in the context of the protection
of civil rights, which first developed in Europe and then in other countries such as
Canada and Australia, has not found its proper place in the United States, except in
five states.** Although the institution of a civil rights ombudsman is not a subject of
this article it is important to mention his role in academic disputes, having in mind
a full picture of the landscape of the diversified processes applied in the university
disputes. The civil rights ombudsman deals with a wide range of cases related to
the protection of civil and human rights. They sometimes include, if he considers it
particularly important, the handling of university cases as a “last resort” especially
in situations when the solution proposed by the university is not satisfactory for
the complainant.>* Such ombudsman operates, among others, in Ireland, Scotland,
Sweden, Poland, Australia and Malta.>

50 Ch.L. Howard, The Organizational Ombudsman. Origins, Roles, and Operations: A Legal
Guide, Chicago 2010, p. 4.

St Ibidem, pp. 4-10.

52 Historia Ombudsmana na $wiecie, www.rpo.gov.pl/pl/content/historia-ombudsmana-na-swi-
ecie [access: 10.01.2020].

53 L.D. Mankin, The Role of the Ombudsman in Higher Education, “Dispute Resolution Journal”
1996, vol. 51(46), p. 48.

5% Ibidem, p. 25.

55 In Canada, there is also no ombudsman at the federal level. Civil matters are handled by om-
budsmen appointed in the provinces, and some of them also handle complaints against universities.
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In Poland, the Ombudsman for Civil Rights (Rzecznik Praw Obywatelskich)
has been actively involved in university affairs in recent years. These were often
actions taken ex officio in relation to state administration agencies concerning the
interpretation of laws or other regulations or the acts of those agencies, but also
interventions in complaints and grievances by students or university staff, especially
when previous university actions were not effective or satisfactory.® As a result of
one of the cases in which the Ombudsman for Civil Rights intervened, the Minister
of Science and Higher Education recommended that rectors of the universities in
Poland shall appoint an academic ombudsman at each university to support students
and employees in resolving conflicts and to ensure the principle of equal treatment.*’
The civil right ombudsman plays an important role in resolving major academic
issues and conflicts, however, because his role goes far beyond academic disputes

However, not all provinces appoint ombudsmen (see. ibidem, p. 27). In Ontario, e.g., the Canadian
Provincial Ombudsman was not entrusted with these cases until 2006.

¢ An example of actions taken by the Civil Right Ombudsman (Rzecznik Praw Obywatelskich)
in Poland concerned verbal and physical abuse and violence, as well as harassment of students by
some employees of the Medical University of Silesia in June 2020. As a result of the Civil Right
Ombudsman’s intervention: five cases were reported to the prosecutor’s office; the Disciplinary
Prosecutor for Academic Teachers was instructed to initiate investigatory proceedings against seven
academic teachers in accordance with Article 275 ff. of the Law on Higher Education and Science,
and six further cases were referred to the Disciplinary Prosecutor for Academic Teachers; changes
were made to the management of some departments, responsibilities has been delegated to a different
person or to the dean’s; five competitions for the position of heads of organizational departments
were canceled. Other examples of complaints in which the Civil Right Ombudsman has recently
taken action and intervened at universities are: a complaint against the actions of the Rector of the
Warsaw School of Life Sciences, who ordered students to leave their dormitories immediately due to
a pandemic — such an order brought doubts of the Civil Right Ombudsman in regards to respecting
the rights and freedoms of students, because for many of them the dormitories are the primary place
of residence, and a sudden order to leave — without a transitional period — could significantly affect
their life situation; a complaint of students of the Air Military Academy in Deblin about discrimina-
tion in access to the educational offer — as the Ombudsman indicates, the qualification for practical
flight training varies depending on whether the student is accepted as a result of the first or subse-
quent recruitment. Meanwhile, the recruitment for such specialized training should be determined
by substantive considerations, such as average grades and experience in aviation. See Dostgpnosé
edukacji akademickiej dla 0sob z niepelnosprawnosciami: analiza i zalecenia, Warszawa 2015, www.
rpo.gov.pl/sites/default/files/ BIULETYN RZECZNIKA PRAW OBYWATELSKICH 2015 nr 5.
pdffaccess: 10.01.2021]; Rzecznik Praw Obywatelskich, www.rpo.gov.pl/pl/raport_1/1001 [access:
10.01.2021].

57 According to the Minister, the task of academic ombudsmen would be to support students
and staff in resolving conflicts in situations which raise doubts and to ensure equal treatment and
respect for all members of the academic community. The Minister defined the tasks of the ombuds-
man as activities for the benefit of the community of the university, a mediator and a steward resolve
individual disputes concerning bullying and discrimination at the university and its community, or
even ordinary interpersonal conflicts and relies on respect for the principles of confidentiality and
impartiality and, above all, independence from organizational departments of the university.
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this institution is not included in the below classification, which concerns only the
academic ombudsmen who exclusively deal with academic issues.

2. Definition and role of academic ombudsman

There are three types of ombudsman, although all have roots in the so-called
classical ombudsman. The “classical ombudsman”, described above, is appointed
usually by a legislative body to represent the general public and deals with prob-
lems concerning the conduct of governmental entities and usually conduct formal
investigation.’® “Advocate” ombudsman acts and represents a certain group of
citizens, e.g. patients.*® The institution of the classical ombudsman became a model
for the development of the so-called “organizational ombudsman”, also referred to
as institutional ombudsman, which became popular in corporations, government
agencies as well as at the universities in the 1960s and 1970s.

As C. Steiber notes, there is a great similarity between the classical model of
an ombudsman and an institutional ombudsman dealing with academic matters.
The author describes him as “an investigator, facilitator and negotiator”.®* On an-
other hand, Ch.L. Howard noticed that “the subsequent adaptation of this concept
to universities and corporations in America drastically reshaped the way in which
the ombudsman operates in non-governmental organizations and produced a new
variety of ombudsman: the organizational ombudsman”.®’ Unlike the classic and
advocate ombudsman, the organizational one, most often, does not conduct investi-
gation nor advocate for a certain group.®® One of the definitions of the organizational
ombudsman states that “the organizational ombuds is a designated neutral who is
appointed or employed by an organization to facilitate the informal resolution of
concerns of employees, managers, students, and, sometimes, external clients of the
organization”.®* An organizational ombudsman is considered as an ADR method,
who on one hand ensures procedural justice, fairness and equity, and on another is
a part of the conflict management.®

8 M. Wesley, The Compleat Ombuds: A Spectrum of Resolution Services, “CPER Journal” 2004,
no. 166, p. 6.

9 Ibidem.

0 C. Steiber, Variation on a Classical Theme: The Academic Ombudsman in the United States,
[in:] International Ombudsman Institute Occasional Paper, no. 38, Edmonton 1987, p. 2.

' Ch.L. Howard, op. cit., p. 4.

2 M. Wesley, op. cit., pp. 7-8.

8 Ibidem.

% For example, American Bar Association (ABA) describe ombudsman as “a valuable form
of alternative dispute resolution that addresses a wide range of issues which might not otherwise be
heard or addressed due to the limitations of litigation, formal processes or fear of retaliation. Ombuds
essentially stand for procedural justice, fundamental fairness, accountability and equity and act as
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Attention directed to the concept of organizational ombudsman and practical
application of this institution in different public and private entities led to an in-
terest in ombudsman in academia.®> An academic ombudsman is an organization-
al ombudsman, operating however in very special institutions and environment,
which are higher education institutions. The definitions concerning the academic
ombudsman are quite general, due to the diverse range of activities and the role
that can be entrusted to his depending on the needs of the university. An academic
ombudsman is defined as an independent, impartial and neutral person to whom
students, members of the faculties or administrative staff may turn for help in
a formal or informal and confidential manner in dealing with complaints concern-
ing the university and its community.®® Sometimes the definition of an academic
ombudsman emphasizes his role in dispute resolution and notes that the academic
ombudsman is a designated neutral or impartial dispute resolution specialist whose
main task is to provide confidential and informal assistance to members of the uni-
versity community: students, staff, faculty.®’” It is often stressed that ombudsman’s
activities are informal in nature and that he has a possibility of using both flexible
and more formal procedures depending on the problem and situation, as well as the
parties involved.®® The role of the ombudsman involves, among others, “discuss in
confidence the concerns and questions that parties who approach them may have.
They help by listening, explaining possible avenues for problem resolution, offering
options and making referrals”.®” In conventional terms, however, the ombudsman
does not act as an arbitrator or decision-maker. W.C. Warters emphasizes that, where
appropriate, the ombudsman can work with all parties to the conflict and serve
informally as a conciliator, and in some cases he can play the role of mediator.”

The discussion about the character of the procedures applied by academic
ombudsman is still very relevant. For some authors, making a binding decision in
academic disputes by the ombudsman is contrary to the idea of the functioning of
this institution at universities. Opinions are expressed that the ombudsmen should
not issue binding decisions or investigate the facts at all, as this stands in oppo-
sition to their role.”’ The institution of the ombudsman introduced at universities

an important component of a comprehensive conflict management system” (Ombuds Day, www.
americanbar.org/groups/dispute _resolution/events cle/ombuds-day [access: 10.01.2021]).

8 Ibidem, p. 10.

% F. Bauer, The Practice of One Ombudsman, “Negotiation Journal” 2000, vol. 16(1), p. 60 ff.

7 www.jefferson.edu/content/dam/university/skmc/faculty/overview/ombudsman.pdf [access:
10.01.2020].

8 W.C. Warters, Mediation in Campus Community. Designing and Managing Effective Programs,
San Francisco 2000, p. 10.

8 Ibidem.

0 Ibidem.

"I JOA Standards of Practice, 2009, www.ombudsassociation.org/assets/docs/IOA_Standards_
of Practice Oct09.pdf [access: 10.01.2021].
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was a counterbalance to the formalized mechanisms and top-down decisions of the
administration. It was established to prevent arbitrary decisions of the university
authorities which omitted a proper and due process and to ensure students’ rights and
their influence on the procedures applied at universities. Moreover, there is still a lot
of room at universities for directive decision making processes, e.g. in grievance or
disciplinary proceedings, therefore it is necessary to preserve the conciliatory and
soft character of the mechanisms used by academic ombudsmen, as an alternative
well suited to the educational mission of the university. Although the ombudsman
is situated within the internal structure of the university, the main guiding principles
in his work are independence, neutrality and impartiality. Because he is not able to
make binding decisions or to apply pressure-generating tools, he can implement
these principles. If the ombudsman would use adjudicative mechanisms the ques-
tioning its neutrality and independence would be a valid concern.

However, the fact that the academic ombudsman does not have any decision
making powers does not mean that he has no influence on the course of the case
or on the persons reporting to him. His authority is not so much legitimized by
his powers as by his experience, knowledge, personal qualities, and the duties and
function he performs.”> M.P. Rowe, who was one of the first academic ombudsmen
in the United States at the Massachusetts Institute of Technology (MIT), highlights
the lack of authority to make a decision by ombudsman, who “may not make or
change or set aside a law or policy” of the institution.” The ombudsman’s strength
lies in persuasion.” The ombudsman performs all functions related to handling of
complaints with the exception of fact-finding, being a judge or an arbitrator.”> The
role of the ombudsman is also not to ensure due process, within the meaning of court
proceedings. The ombudsman is committed to promoting the use of mechanisms
and tools that are fair, sufficient and appropriate.’

R. Behrens’ noticed that even if ombudsmen believe they can be involved in
making decisions and establishing facts, they are very careful in applying more
directive methods and they do not consider these decisions to be binding.”” M.P.
Rowe is opposed to ombudsmen being able to make authoritative decisions or in-

2 B.H. Raven, 4 power/interaction model of interpersonal influence: French and Raven thirty
years later, “Journal of Social Behavior and Personality” 1992, vol. 7(2), p. 220 ff.; idem, The Bases
of Power and the Power/Interaction Model of Interpersonal Influence, “Analyses of Social Issues
and Public Policy” 2008, vol. 8(1), p. 5 ff.

? M.P. Rowe, The Ombudsman’s Role in a Dispute Resolution System, “Negotiation Journal”
1991, vol. 7(1), p. 353.

™ Ibidem.

5 Ibidem.

6 Ibidem.

7 R. Behrens, Being an Ombudsman in Higher Education: A Comparative Study, ENOHE, June
2017, www.enohe.net/wp-content/uploads/2017/06/Being-an-ombudsman.pdf [access: 9.03.2021],
p- 25.
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vestigate facts, but notes that at some universities, in exceptional cases and when
soft tools for conflict resolution have failed, ombudsmen may use more authoritative
measures.’® In practice, there are examples where some adjudication by academic
ombudsman is an important element of dispute resolution at universities, mostly
in those countries where a centralized model of the academic ombudsman has
been introduced or where the ombudsman appointed by the Parliament has been
given the power to handle student disputes, e.g. in Australia, Ireland or Scotland,
or where the functions of handling student complaints and grievances are entrusted
to governmental bodies.” Although the cited studies show that some universities,
for example in Spain and the Netherlands, which use adjudicative procedures that
examine the facts, handle complaints and make decisions, adjudicative methods,
apply them with great caution and only when more informal mechanisms such as
mediation or facilitation do not work.*

Organizational forms of the ombudsman are very diverse. Additionally, there are
at least two major types of the institution of ombudsman: parliamentary ombudsman
and organizational ombudsman. For that reason, there is confusion about the term
and the ombudsman’s role. Moreover, there is a low awareness by the public about
this institution. This confusion was the objective to create professional organiza-
tions which aim at the unification of standards and principles of ombudsmen work,
sharing experiences, promoting the institution at the international and national
level, making the public aware of the institution of ombudsman.®! Some of those
organizations focus on international promotion and cooperation, e.g. International

8 M.P. Rowe, op. cit., p. 353.

 R. Behrens, op. cit., p. 27. For example, in Sweden, the Swedish Higher Education Authority
(UKA), which oversees the higher education sector, and in particular the compliance of universities
with the law and procedures, also issues decisions in cases of complaints submitted by mainly, but not
exclusively, students and student councils. An appeal against the UKA’s decision can be submitted
to the parliamentary ombudsman. Independently of the UKA, the Higher Education Appe